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Inthis adversary proceeding, the plantiff seeks a determinationthat his state court restitutionorder
againg the debtor is nondischargeable under 11 U.S.C. § 523(a)(6). Presently pending before the court
is the debtor’s motion to dismiss for falure to state a dam and the plantiff’s motion to amend the
complaint. For the reasons that follow, the debtor’s motion will be denied and the plaintiff’s motion

granted. Thisisacore proceeding. 28 U.S.C. 8§ 157(b)(2)(1).

l.

On September 28, 2004, the debtors David and Angda Frye filed for relief under chapter 7 of the
Bankruptcy Code. Theredfter, on December 27, 2004, plaintiff Glenn Hatley timely commenced this
adversary proceeding, aleging that the debtor David Frey owed him regtitution under a state court order
for “amdicious act on the part of the Debtor” and that his restitution award is nondischargeable under 8
523(8)(6) because the plaintiff “suffered awillful and mdiciousinjury a the hands of the Debtor.”

In response, the debtor filed amotion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), asserting
that the complaint fails to state aclam upon which reief can be granted and that it also failsto plead or
establish, inaccordance withFed. R. Civ. P. 8(a) and Fed. R. Bankr. P. 7008, the jurisdictionof the court
and whether the proceeding iscore or non-core.  In his memorandum in support of the motionto dismiss,
the debtor acknowledges thet there is a state court order requiring him to pay the plaintiff $11,000 in
retitution arising from the debtor’s guilty plea for assaulting the plaintiff, but contends that the guilty plea
isinsuffident to establish the maliciousness dement of 8§ 523(a)(6). Subsequent to the debtor’ sfiling of the
motionto dismiss, the plaintiff moved to amend his complaint to include a statement of jurisdictionand that

the proceeding is core.



.

Fed. R. Civ. P. 8(a), made applicable to adversary proceedings by Fed. R. Bankr. P. 7008,
requiresthat apleading for relief contain “a short and plain satement of the grounds uponwhichthe court’s
jurisdiction depends.”  Additionally, Rule 7008 requires that a complaint contain “a statement that the
proceeding is core or non-core.”

When considering aFed. R. Civ. P. 12(b)(6) motion to dismiss for falure to Sate aclaim upon
which relief can be granted, as incorporated by Fed. R. Bankr. P. 7012(b), the court must construe the
complaint in the light most favorable to the plaintiff, accept as true the factud alegationsin the complaint,
and determine whether the plaintiff undoubtedly could prove no set of factsin support of his dams that
would entitte him to relief. See Allard v. Weitzman (Inre DelLorean Motor Co.), 991 F.2d 1236, 1240
(6thCir. 1993). A complaint need only givefair notice of what the plaintiff’s complaint is and the grounds

upon whichit rests. Id.

[I.

The court will first address the pleading requirementsof Fed. R. Civ. P. 8(a) and Fed. R. Bankr.
P. 7008. This court has previoudy held in the context of anotice of removad that the failure to make the
core/non-core designation is not fata. See Kirk v. Hendon (In re Heinsohn), 231 B.R. 48, 54 (Bankr.
E.D. Tenn. 1999) (Thefalureto state the proceeding’ s core/non-core status required by Fed. R. Civ. P.
9027(a)(1) is atechnicad defect that may be cured even after the time for removal has expired.). In
reaching this conclusion, this court reied on numerous decisons which have hed that the failure to plead
in acomplaint the proceeding’ s core/non-core status as required by Rule 7008 is not, standing done, a

aufficient bassto judtify dismissd. 1d. a 53. Thisconcluson is especidly gpplicable in the present case



ance “determinations as to the dischargesbility of particular debts’ are irrefutably core proceedings
pursuant to 28 U.S.C. § 157(b)(2)(1).

Smilaly, the plantiff's failure to set forth the basis for this court’ s jurisdiction does not establish
causeto dismissthis adversary proceeding. Bankruptcy courtshavejurisdiction over “ casesunder title 11"
and “avil proceedings arisng under title 11, or arising in or related to cases under title 11.” 28 U.S.C. 88
1334(a), (b), 157(a). The plaintiff’s complaint alegesacause of action“aisngunder” or, inother words,
created by the Bankruptcy Code. Consequently, the plaintiff’s complaint aleges a sufficient bassfor this
court’sjurisdictionunder 8 1334(b). See Carlson v. Att’'y Registration & Disciplinary Comn' n of the
Sup. Ct. of l11. (In re Carlson), 202 B.R. 946, 948 (Bankr. N.D. Ill. 1996) (“[I]t isnot essentid that a
complaint set forth the statutory basis for a court’s jurisdiction in order for a court to assume jurisdiction
if the facts dleged provide abads for assumption of jurisdiction.”).

Thecaseof Gitlitzv. Soc’y Bank (Inre Gitlitz), 127 B.R. 397 (Bankr. S.D. Ohio 1991), relied
on by the debtor, is distinguishable from the present case because the court’s jurisdiction in Gitlitzwas
unclear, unlike the instant case. 1d. at 400-01 (“ Congress clearly did not contemplate bankruptcy court
involvement inreaffirmation agreementsbeyond therequirementsset forthin 8 524(c) and (d).”). Dismissa
for the technicd failure to meet the pleading requirements of Fed. R. Civ. P. 8(a) and Fed. R. Bankr. P.
7008, when this court dearly has jurisdiction over this core métter, is ingppropriate. Accordingly, the
plantiff will begiventhe opportunity to correct the technica defectsin the complaint as he has requested.

Tuming to whether the plaintiff’'s complaint states a claim upon which relief can be granted, 8
523(a)(6) exceptsfromdischarge adebt aisng out of “willful and maicous injury by the debtor to another
entity or to the property of another entity.” The complaint aleges that plaintiff “suffered a willful and

maidous injury at the hands of the Debtor,” resulting in an order of redtitution againgt the debtor. This



alegation encompasses the eements of § 523(a)(6) and is auffident to give the debtor fair notice of the
plantiff’sdam, and abeit by inference, the grounds upon which it rests. Seelnre Del.orean Motor Co.
at 1240. Thedebtor’ sreliance onthiscourt’ sopinionin Buck v. Thompson (Inre Thompson), Adv. Pro.
01-2020, (Bankr. E.D. Tenn. Feb. 28, 2003), ismisplaced. The Thompson plaintiff moved for summary
judgment on a nondischargeshility daim based on the aleged collateral estoppel effect of acrimind and
avil judgment for assault againg the debtor. Although this court found that the crimind conviction for
assault did not per seestablishthe maicedement of 8 523(8)(6), thus precluding summary judgment, that
finding did not meanthat the plaintiff was precluded fromintroducing further evidenceto prove maice. See
also Brownv. Felsen, 442 U.S, 127, 138-39, 99 S. Ct. 2205, 2213 (1979) (holding that “the bankruptcy
court isnot confined to a review of the judgment and record in the prior state-court proceedings when
congdering the dischargeability of respondent’ sdebt”). Consequently, the plaintiff inthe present adversary

is not limited solely to the redtitution order and crimina conviction to prove his nondischargesbility claim.

V.
In accordance with the foregoing, the court will enter an order contemporaneoudy with thefiling
of this memorandum opiniondenying the debtor’ smotionto dismissthis adversary proceeding and granting
the plaintiff’ s motion to amend.
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